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which issued upon the cause of action stated in the original com- 
plaint, why should they not be held upon so much of their contract 
as can be traced in the judgment? Although this result is possible 
only in cases in which the demands are severable and permit those 
embraced in the original complaint to be traced in the final judg- 
ment, it seems that to hold the surety in a proper case for the items 
of the original complaint which can be traced, is only to give ef- 
fect to the contract of suretyship which the parties made. Author- 
ity supports this view. 6 W. C. B. 

Attachment : Issues for Breach of Charter Party — In the 
March number of the Review comment was made upon Greene- 
baum v. Smith, 1 which held that an attachment could not issue 
under the code provision in California 2 in a suit for breach of 
charter party to supply a cargo and pay freight upon the same. 
The basis of the decision was that since the amount of damages 
was unliquidated, it was not a contract for the direct payment of 
money. 

While the former note was in print, the court on rehearing 3 
reversed its former holding and held the attachment valid on the 
ground that the code provision does not require that the amount 
due shall appear upon the face of the contract itself. It is sufficient 
if "such damages are easily ascertainable according to fixed stand- 
ards supplied by the contract or the law acting upon it." Shipping 
men, take heart again ! L. E. K. 

In connection with the decision of the principal case it is inter- 
esting to note that a vendor may sue and attach the vendee, if 
there is a breach by the latter, but that a vendee has not a similar 
right in the event of a breach by the vendor. 4 In reviewing the 
development of this doctrine, certain leading cases and principles 
are worthy of comment. 

First, an attachment will lie for a breach of contract; 5 second, 
the contract itself must furnish the basis for estimating the dam- 
age ; 6 third, the actual amount of damage, however, need not appear 
in the contract — the contract need only furnish the basis or 
standard for estimating this amount, and proof may be necessary 

6 Note, 42 L. R. A. (N. S.) 484. Warren v. Lord (1881) 131 Mass. 560; 
Seeley v. Brown (1833) 31 Mass. (14 Pick.) 177. See also, Commonwealth 
v. Baxter (1912) 235 Pa. 179, 84 Atl. 136, 42 L. R. A. (N. S.) 484; Gregory 
v. U. S. Fidelity etc. Co. (1919) 185 Pac. 35 (Kan.) (replevin bond). 

i (Oct. 7, 1920) 33 Cal. App. Dec. 307. See 9 Califoronia Law Review, 
229. 

* Cal. Code Civ. Proc. § 537. 

3 (Mar. 8, 1921) 34 Cal. App. Dec. 746. 

*Willet & Burr v. Alpert (1919) 58 Cal. Dec. 523, 185 Pac. 976. 

s Donnelly v. Strueven (1883) 63 Cal. 182. See also cases in note 7, 
infra. 

6 Hathaway v. Davis (1867) 33 Cal. 161. 
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at the trial; 7 fourth, in the case of a resident defendant, the 
action must be one "upon a contract, express or implied, for the 
direct payment of money . . ." 8 and the contract of a vendor 
is not such a contract; 9 fifth, the contract of a vendee is such a 
contract, and an attachment will lie, and the fact that a vendor 
is given a remedy denied to the vendee, though the right of both 
in case of breach is an action for damages, does not render 
section 537 of the California Code of Civil Procedure unconstitu- 
tional as denying equal protection of the law to one of the 
parties to the contract. 10 

It may be added that in the case of a non-resident defendant 
the above distinction does not apply, a different subdivision of 
section 537 governing. In such cases an attachment against a 
vendor will lie if the contract furnishes a standard by which the 
damage can be estimated. 11 E.J. 

Constitutional Law: Housing Relief Legislation 
Within Police Power — Two of the most important decisions of 
recent years are contained in the illuminating opinions of the 
Supreme Court of the United States in the District of Columbia 1 
and New York 2 housing relief cases. Validity of congressional 
action regulating for two years occupancy rights and rents of 
property in the American capital 3 is affirmed in Block v. Hirsh 4 
against the expected opposition finding refuge in the Fifth Amend- 

'Dunn v. Mackey (1889) 80 Cal. 104, 22 Pac. 64; DeLeonis v. Etche- 
pare (1898) 120 Cal. 407, 52 Pac. 718. 

8 Cal. Code Civ. Proc. § 537. 

9 Willet & Burr v. Alpert, n. 4. In this case the court summarized 
the earlier decisions, and pointed out that in every case there had been either 
an express or implied contract for the direct payment of money. The court 
summarized its holding in regard to attachment as follows: "To recapitu- 
late, it is plain in the present case that there is no express contract for the 
direct payment of money ; it is also plain that there is no implied contract un- 
less the law creates the fiction of one for the purpose of permitting an action 
upon a common count; and finally, it is a well-settled rule that an action 
on a common count will not be permitted in such a case as this, where there 
is an express contract to do something else than pay money, and damages 
are sought because of the failure of the defendant to do that something 
else. It follows that the present action is not one in which the statute 
authorizes the issuance of an attachment." 

10 Greenebaum v. Smith, supra, n. 1. 

11 Hale Brothers v. Milliken (1904) 142 Cal. 134, 75 Pac. 653. 

i Block v. Hirsh (April 18, 1921) U. S. Sup. Ct., October Term, 1920, No. 
640, reversing Hirsh v. Block (1920) 267 Fed. 614. Chief Justice Smvth dis- 
sented from the opinions in the Court of Appeals holding invalid the housing 
relief act. 

2 Brown Holding Company v. Feldman (April 18, 1921) U. S. Sup. Ct., 
October Term, 1920, No. 731, affirming Brown Holding Company v. Feldman 
(1920) 269 Fed. 306. Hough J. See 69 University of Pennsylvania Law 
Review, 301-316. 

3 Congress has power under the Constitution to exercise exclusive legis- 
lation in all cases whatsoever in the seat of government of the United 
States. Art. 1. sec. 8, par. 17. 

4 Supra, n. 1. 



